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and redressed, if necessary by putting the perpetrators to justice. Yet, any procedure aiming to
put right gross human rights violations, as such welcomed by the Working Group, shall
scrupulously respect the rules and standards drawn up and accepted by the international
community to respect the rights of any person charged of a criminal offence. The violation of
the rights of the person charged may easily backfire. This is particularly true in the present case;
any lack of respect for the rights of the leaders of the former regime in the criminal proceedings
against them may undermine the credibility of the justice system of the newly emerging
democratic Iraq.

39, The Working Group believes that under the circumstances the proper way to ensure that
the detention of Saddam Hussein does not amount to arbitrary deprivation of liberty would be to
see to it that his trial is conducted by an independent and impartial tribunal in strict conformity
with international human rights standards.

40. On the basis of what precedes, the Opinion of the Working Group is that;

(a) It will not take a position on the alleged arbitrariness of the deprivation of
liberty of Mr. Saddam Hussein during the period of international armed conflict;

) It will follow the development of the process and will request more
information from both concerned Governments and from the source. In the meantime
and referring to paragraph 17 (c) of its methods of work, it decides to keep the case
pending until further information is received.

Adopted on 30 November 2005.

OPINION No. 47/2005 (YEMEN)
Communication: addressed to the Government on 9 August 2005.

Concerning: Messrs. Walid Muhammad Shahir Muhammad al-Qadasi;
Salah Nasser Salim'Ali and Muhammad Faraj Ahmed Bashmilah.

The State is a party to the International Covenant on Civil and Political Rights.
1. (Same text as paragraph 1 of Opinion No. 38/2005.)

2 The Working Group conveys its appreciation to the Government for having forwarded
the requisite information in good time.

3. (Same text as paragraph 3 of Opinion No. 38/2005.)

4. In the light of the allegations made, the Working Group welcomes the cooperation of the
Government. The Working Group transmitted to the source the reply provided by the
Government. The Working Group believes that it is in a position to render an Opinion on the
facts and circumstances of the cases, in the context of the allegations made and the response of
the Government thereto, as well as the observations by the source.
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5. The source reports that Mr. Walid Muhammad Shahir Muhammad al-Qadasi, a citizen of
Yemen, was arrested in the Islamic Republic of Iran in late 2001. He was held there for about
three months before being handed over, with other detained foreign nationals, to the authorities
in Afghanistan, who in turn handed them over to the custody of the United States of America.
He was held in a prison in Kabul, where he was blindfolded, interrogated, threatened with death
and accused of belonging to Al-Qaida. Walid Muhammad Shahir Muhammad al-Qadasi and his
fellow detainees were kept in underground cells, 10 of them in a cell measuring approximately
two by three metres, and constantly exposed to loud music. After three months in detention in
Kabul, he was transferred to a detention centre of the United States military forces at Baghram
Air Base, outside Kabul. After a month there, Walid Muhammad Shahir Muhammad al-Qadasi
was taken to the United States military base at Guantanamo Bay, Cuba.

6. Walid Muhammad Shahir Muhammad al-Qadasi was transferred from Guantinamo Bay
to Yemen at the beginning of April 2004. On his arrival, he was detained in the Political
Security Prison in Sana’a. He was denied access to a lawyer and not brought before a court.
Walid Muhammad Shahir Muhammad al-Qadasi was visited in detention by representatives of
the source in mid-April 2004. The prison staff informed the source that Walid Muhammad
Shahir Muhammad al-Qadasi was under investigation and would be released as soon as the
investigation was completed. Subsequently, he was transferred to Ta’iz prison, where a lawyer
from the United States non-governmental organization Centre for Constitutional Rights met with
him on 21 June 2005. He currently remains in detention there. He has not been charged with a
criminal offence, nor been given the opportunity to challenge the legality of his detention. The
Head of the Political Security Department in Sana’a informed the source that Walid Muhammad
Shahir Muhammad al-Qadasi and other detainees who returned from Guantdnamo Bay were
being held at the request of the United States authorities and would remain detained in Yemen
pending receipt of their files from these authorities for investigation.

7. With regard to Mr. Salah Nasser Salim ‘Alj, the source reports that he is a 27-year-old
Yemeni citizen who lived in Jakarta until 19 August 2003. On that day he was detained in
Jakarta by agents of the Indonesian police and taken to an immigration centre. After four days of
detention, during which his passport expired, Salah Nasser Salim ‘Ali was told that he would be
deported to Yemen, via Jordan. Upon arrival at the airport in Amman, however, he was taken to
a detention facility of the Jordanian intelligence service, where he was interrogated about a past
stay in Afghanistan and tortured repeatedly for four days.

8. As to Mr. Muhammad Faraj Ahmed Bashmilah, aged 37, the source reports that he is a
Yemeni citizen, who also lived in Indonesia. In October 2003, he travelled to Jordan with his
wife. On arrival at Amman airport, Jordanian immigration authorities took his passport. Three
days later, on 19 October 2003, he was arrested by the Jordanian Da’irat al-Mukhabarat
al-‘Amah (General Intelligence Department, who kept him in custody for four days. During this
period he was allegedly repeatedly tortured.

9. The source further states that from detention in Jordan, Messrs. Salah Nasser Salim
‘Ali and Muhammad Farah Ahmed Bashmilah were transferred to a detention centre under
United States control. They were taken blindfolded to this detention centre by a several hours’
long plane flight and detained underground, and are therefore not able to identify the location
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of the detention centre. Both the forces in charge of transferring them thereto and those in
charge of the detention centre were, however, from the United States. They were subsequently
transferred, again blindfolded, by plane and helicopter, to a second detention centre under
United States control. They are therefore not able to identify the location of the facility. In both
places, the two men were interrogated about their activities in Afghanistan and Indonesia, and
about their knowledge of other persons suspected of terrorist activities.

10. According to the source, Messrs. Salah Nasser Salim ‘Ali and Muhammad Farah Ahmed
Bashmilah were kept in United States custody for 20 and 18 months, respectively. During this
period, they were held in solitary confinement and incommunicado, without contact with anyone
other than the prison guards, interrogators and interpreters. Western music was piped into their
cells uninterruptedly, 24 hours a day. In the second facility they were given books, including the
Koran, and videos, and had an opportunity to exercise. Salah Nasser Salim ‘Ali was visited by a
doctor twice a month.

11. On or around 5 May 2005, without explanation, Muhammad Farah Ahmed Bashmilah
and Salah Nasser Salim ‘Ali were transferred to Yemen, where they were detained in the central
prison of Aden. They were subsequently briefly taken to Sana’a and back to Aden. They are
currently detained at the Fateh political security facility in Aden, where they have received visits
by their family.

12. The source states that neither Muhammad Farah Ahmed Bashmilah nor Salah Nasser
Salim ‘Ali have been charged or tried with any offence, nor have they been informed of the
reason for their continued detention. Representatives of the Yemeni authorities have told the
source that the reason for their detention is that their transfer from United States detention was
conditional upon them being held in Yemen.

13.  According to the source, the detention of Walid Muhammad Shahir Muhammad
al-Qadasi, Muhammad Farah Ahmed Bashmilah and Salah Nasser Salim ‘Al is devoid of

any legal basis and thus arbitrary. In particular, the three above-mentioned persons were
released from United States custody without charges and were never charged with any criminal
‘offence in Yemen, where they have been detained for 18 months (Walid Muhammad Shahir
Muhammad al-Qadasi) and three months (Muhammad Farah Ahmed Bashmilah and

Salah Nasser Salim ‘Ali), respectively. No decision concerning their detention and or statement
setting forth the grounds therefor has been issued by any Yemeni authority. They have not been
informed of any charges against them, have not been provided with legal assistance, have not
had the right to challenge the lawfulness of their detention, and have not had a single hearing in
their case.

14. The source adds that the detention of Walid Muhammad Shahir Muhammad al-Qadasi,
Muhammad Farah Ahmed Bashmilah and Salah Nasser Salim’Ali is in violation of Yemeni
domestic law, as well, because, according to it, suspects have the right to see a judge or
prosecutor within 24 hours of being detained, the right to challenge the legal basis of their
detention and the right to seek prompt legal assistance. Furthermore, Yemeni law provides that
detention is not permitted except for acts punishable by law.
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15.  Inits reply to these allegations, the Government confirms that Messrs. Walid Muhammad
Shahir Muhammad al-Qadasi, Muhammad Farah Ahmed Bashmilah and Salah Nasser Salim ‘Ali
were handed over to Yemen by the United States. They are held in a security police facility
because of their alleged involvement in terrorist activities related to Al-Qaida. The Government
of Yemen adds that the “competent authorities are still dealing with the case pending receipt of
their [the persons’] files from the United States of America authorities in order to transfer them
to the Prosecutor”.

16. In replying to the Government’s observations, the source informs that, as
of 8 November 2005, the three men remain in detention, while the Government continues
to state that it is awaiting the files concerning their cases from the United States authorities.

17.  The Working Group, based on the above information provided by the source and the
Government, which coincide, is in the position to render an Opinion.

18. The Government states that Messrs. Al-Qadasi, Bashmila and Salim were handed over to
Yemen by the United States. It is waiting for the files from the American authorities so as to
transfer them to the prosecutor. This clearly shows that the Yemen authorities do not currently
have any files on them.

19. The Working Group notes with concern that the transfers that the three persons
experienced before being detained in Yemen occurred outside the confines of any legal
procedure, such as extradition, and do not allow the individuals access to counsel or to any
judicial body to contest the transfers.

20. No charges have been made by the Government of Yemen against these three men. They
have not been informed of any accusation against them, nor have been brought before any
Jjudicial authority. No legal procedure has been followed to accuse them. Their deprivation of
liberty is, as such, devoid of any legal basis.

21. In the light of the foregoing, the Working Group renders the following Opinion:

The deprivation of liberty of Messrs. Walid Muhammad Shahir Muhammad
al-Qadasi, Muhammad Farah Ahmed Bashmilah and Salah Nasser Salim’Ali, is arbitrary,
being in contravention of article 9 of the Universal Declaration of Human Rights, and
article 9 of the International Covenant on Civil and Political Rights, and falls within
category I of the categories applicable to the consideration of the cases submitted to the
Working Group.

22. Consequent upon the Opinion rendered, the Working Group requests the Government:

To release the three above-mentioned persons, or otherwise subject them to a
competent judicial authority, bringing these cases in conformity with the standards and
principles set forth in the International Covenant on Civil and Political Rights.

Adopted on 30 November 2005.
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